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Foreword

The primary brief for work on this report was to explore the factors that have led New Zealand to have a
high incarceration rate and the associated impacts on the capital cost of prisons. Data for the reports were
sourced from the Ministry of Justice and the Integrated Data Initiative. The first drafts were prepared by the
Science Advisor to the Justice Sector, Associate Professor lan Lambie, who has been working in the justice
sector for 30 years, assisted by the Chief Science Advisor, Sir Peter Gluckman. Subsequent drafts have
incorporated comments and inputs from other departmental science advisors.

This is the first of two reports: it discusses the general issues and factors related to exploding prison
population and costs. The second report, which will be released within the next month, explores factors that
are particularly relevant to youth offenders.
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Executive Summary

1. Crime, especially violent crime, hurts

individuals and society. Both direct and
indirect victims of crime may suffer untold
consequences that can endure for years and
can even affect next generations. Those who
do not suffer personally may nonetheless
acquire negative perceptions of people or
places because of criminal activity. The net
effect of such perceptions can change societal
attitudes creating a more negative
environment. This is a loss for everyone.
These perceptions can be disproportionately
magnified by advocacy groups, media and
political agendas.

Policy responses are often viewed in binary
terms: tough or soft on crime. This simplistic
duality has long had political resonance, but
its impact on our prison system is a major
concern. The New Zealand prison population
is increasing and is one of the highest in the
OECD at a time when crime rates are actually
decreasing. This can only be explained by the
systemic and cumulative impact of successive
policy decisions over time, often in response
to public demand and political positioning.

Successive governments of different political
orientations have supported a progressively
retributive rather than a restorative approach
to crime with unsupported claims that prisons
can solve the problems of crime. As a result,
the costs of prisons far exceed those justified
by the need to protect the public. We keep
imprisoning more people in response to
dogma not data, responding to shifting
policies and media panics, instead of
evidence-based approaches to prevention,
intervention, imprisonment and
rehabilitation. This does not diminish the
importance of incarceration for a subset of
individuals so as to protect the public.

The strong evidence base related to what
fuels the prison ‘pipeline’ suggests that
prisons are extremely expensive training
grounds for further offending, building
offenders’ criminal careers by teaching them
criminal skills, damaging their employment,

accommodation and family prospects, and
compounding mental health and substance
use issues. On release, even after a short
period of imprisonment, for example on
remand, offenders have been found to
reintegrate poorly to the community.
Furthermore, this does nothing to reassure
victims that the risk of harm is being
effectively managed by the justice system.

It is now well understood that prisons act as
recruitment centres for gangs (especially for
young offenders) and underpin the illegal drug
trade. Imprisonment leaves those
incarcerated with high rates of undiagnosed
and untreated alcohol/drug addictions and
mental illness. They have a negative impact
on the next generation, given that a high
percentage of people in prison are parents.
These issues disproportionately affect Maori.

Other countries, such as Finland, have
significantly reduced their incarceration rates
without crime rates rising. There is strong
scientific evidence for putting resources into
crime prevention, early intervention
(identifying and mitigating risk), and a smarter
approach to rehabilitation and subsequent
social inclusion for those already in the
criminal-justice system — not for building
maore prisons.

To assist in such an approach, there must be
adequate investment in piloting and
evaluating early intervention and prevention
initiatives. With leadership and knowledge,
we can fundamentally transform the justice
system, reduce victimisation and recidivism
and make prisons only a part of a much more
proactive and effective systemic response to a
complex problem.



Preambl e

This paper explores the drivers of the continued
growth of the New Zealand prison population,
including consideration of crime rates, remand,
sentencing and parole practices. The cost of
prisons is contrasted with the cost-effectiveness
of early intervention and prevention of crime,
including making sure the system is responsive to
the needs of victims and ensuring that we will
have fewer victims of crime. The complex risks
and vulnerabilities that are associated with
criminal-justice  involvement are reviewed,
especially mental health issues and
intergenerational trauma. Issues of relevance to
Maori are discussed, though it is acknowledged
that a deeper and more complete analysis must
be undertaken in collaboration with Maori leaders
and knowledge holders in this field. The paper
concludes with a discussion of some of the issues
associated with gangs, drugs and how to
introduce a programme of change.
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2. The primary drivers of prison growth relate to
public policies around crime rates, remand
and sentencing.

Crime rates

3. It is well established that incarceration rates
are predominantly independent of crime
rates.? It is government policy that guides who
goes to prison and for how long. Thus, high
incarceration rates reflect a culture of
retributive rather than restorative justice,
which in turn has major ongoing costs for
society (discussed further below). New
Zealand has a record high prison population of
more than 10,000 people, although both
crime rates and conviction and sentencing
rates are historically low (Figure 3).%°

4. New Zealand’s recorded crime levels are the
lowest seen since the late 1970s.°® Crime rates
have fallen steadily from 2009 until recently
(when there is some evidence of levelling
out). It is worrying that, in 2016, 71% of New
Zealanders thought crime was increasing.’
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Figurel. International prison population rates per 1000 population.

The drivers of
popul ati on

1. New Zealand’s prison population is one of the
highest in the OECD (Figure 1), at around 220
per 100,000, and rising (Figure 2),2 compared
to an OECD average of 147 per 100,000.
Indeed, when examined against that subset of
countries with similar philosophies, contexts
and cultures with which we should properly
be compared, New Zealand has a much higher
proportion of the population in prison.

gr owt h

5. Associations between the rate of

pr | imprisgpnment and rate of crime vary, as

shown in Figure 3, where numbers of police
and people in prison have risen over time,
while numbers of crimes recorded are falling.®

6. Complex influences on crime rates relate to
everything from how well-lit city streets are
and how many CCTV cameras are in place, to
how much harder it is to steal modern cars or
cash (with car theft and opportunistic street
crime often a young person’s introduction to
offending and subsequent entanglement with
the criminal-justice system).® Recent research
shows that in developed nations like New
Zealand, it is security improvements (for



example, in cars, cash, businesses and homes)
that have had a high impact on falling crime
rates. ®
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Furthermore, while in prison, offenders often
do not get sufficient, effective treatment for
their mental health and substance-use issues

2005 2009 2013 2017

» Remand

Figure2. Prison population (remand and sentenced) over last 30 yéars

Similarly, a recent review of policing strategies
identified that police tactics that focus on
high-crime locations (e.g., so-called crime
‘hot-spots’) tend to be more effective than
those focused on repeat offenders.’ This is
completely at odds with the populist
assumption that it is by putting specific
offenders into larger prisons that crime will
fall.

Crime rates also relate to imprisonment rates
to the extent that high imprisonment means
more offenders are ‘off the street’ for a
period of time. But this does not lead to
lowered crime rates for them or their families
and communities in the medium- to long-
term. Victims of their offending are often not
confident that justice has been served nor
safety improved.’® The partners and children
of offenders (who are often also their victims)
are inadequately supported to recover from
the years of offending, trauma and violence
that preceded the imprisonment.!! Once a
mother or father is in prison, children are
more at risk of poverty and social deprivation,
and of engaging in crime themselves.?

nor learn how to build good relationships with
their partners, children and wider society, and
their employment prospects are not
enhanced.’® Upon release, there are typically
few opportunities to build positive community
relationships in safe and healthy housing, with
stable employment, good healthcare and ‘pro-
social’ networks available (as opposed to the
‘antisocial’ networks they have often known
since childhood). ¥* Victims may not feel
confident that further offending is unlikely, as
the cost of the imprisonment vastly outstrips
the investment in any more cost-effective,
preventative or rehabilitative efforts.? (The
Complex risks and vulnerabilitiesection
below explores these points further.)
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Figure3. Comparative rates of crime, police and people in pfison.

The composition of crime will likely continue
to change as property crime continues to
reduce, meaning proportionately more of the
crime problem will be associated with high-
harm, personal offences—that is, exactly the
types of offending that are worsened by
intergenerational imprisonment, in the
absence of effective prevention, intervention
and rehabilitation efforts. Indeed, there has
been a slight rise in reports of serious crime
recently, with 12% more ‘Category 3’ offences
coming before the courts since 2013/14.°

Category 3 offences are defined as crimes that
are punishable by 2 years’ imprisonment or
more, up to life imprisonment. The recent rise
in Category 3 cases is thought to be as a result
of a change in focus by police on more serious
offending, and, in particular, a much greater
focus on family violence. However, it is
unlikely that underlying crime has increased,
as reporting rates have not increased
substantially (though we will know more
about that at the end of this year with the
release of the New Zealand Crime and Victims
Survey results).® There is currently justice
sector data analysis going on to look at the
impact of incapacitation on repeat offending,
especially in the family violence area,
especially given that imprisonment is known

12.
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to have very poor rehabilitative effects. A
focus on family violence is laudable; an
ineffectivefocus (by merely imprisoning more
offenders without reversing the harm already
done to their families, and without effective
efforts to ensure the violence does not
continue upon release) is frequently lethal.

Also in the area of serious crime, while the
number of assaults reported each year has
fallen, the proportion leading to conviction
and imprisonment has risen (Figure 4).Y
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Figure4. Volume of cases of assadit.
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This is in part due to the emphasis of police
proceedings which has shifted from less
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serious to more serious types of assaults
(Figure 5), so that, of the people who are
prosecuted for assaults, the perpetrators of
these more serious assaults are the ones
more likely to end up with a custodial
sentence. Similarly, for drug offences, there
has been an increase in prosecuting serious
offending (such as methamphetamine supply,
which has a maximum penalty of life

volumes and costs do not relate to rises in
crime, nor, critically, do they affect crime
rates. Long-term increases in sentence length,
and the proportion of that sentence that is
served, driven by policy changes and a
retributive environment, make the prison
system disproportionately sensitive to small
changes in volume.®

Police proceedings by max penalty
(RCOS, Div=Injury Causing)
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Figure5. Police proceedings by maximum penafy

imprisonment). 7 See the Drugssection below
for further detail.)

Again, few would debate the benefits of
having more serious offending targeted by
police (although the ability of victims to feel
promptly responded to and adequately
supported, and the programmes for
rehabilitation and reintegration of all these
offenders need to be much more effective).
However, the rise in serious crime reporting
does not match the rise in prison numbers.
While about 70% of the prison population is
made up of those who have committed
serious violent, sexual and drug-related
offences,® we need to actively focus on the
other 30%.

The prison population has been amplified by
criminal-justice system settings, including
around remand and sentencing (discussed
below), which are led by government policy,
which, in turn, is often in response to political
and media debate around a specific crime
event. Importantly, substantial rises in prison

16. To illustrate, the crime rates in Finland and

New Zealand have been similar for decades
(peaking with the post-war baby boom
through the 1980s, then declining). Despite
similar crime rates, imprisonment rates in
New Zealand are much higher and, despite
this measure, regular ‘fear of crime’ surveys
over 20 years show New Zealanders feel more
fearful than their Finnish counterparts.
Therefore, not only does imprisonment not
reduce the crime rate here, it does not
enhance a sense of public safety, nor address
the risk factors that set children on a pathway
to lifetime offending. In contrast, Finland
spends more than NZ on rehabilitation and
reintegration of offenders, and there are
wider social factors, including greater
investment in education and research, more
generous income support, and a higher level
of trust in government institutions, all of
which address risk factors for crime.’® These
are socially constructive expenditures
compared to expenditure on prisons.
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The evidence is that prison growth has been
driven largely by ‘tough on crime’ policies,
from successive administrations on both sides
of the political spectrum, encouraged by
vocal, professional lobbyists. This is known as
‘penal populism’?® — where politicians offer
vote-winning, simplistic solutions for selected
law-and-order problems - this phenomenon
has also been seen in the US? and UK,?
where reactive policy choices that are not
particularly evidence-based have resulted in
disproportionate incarceration and cost, with
no evidence of concomitant increase in public
sense of safety or realisation of decreasing
crime. In reality, crime rates are falling but
these are not related to prison policy.

Ministry calculations have shown that if no
policy changes had been made since 2000, the
estimated prisoner population would now be
around 8,800, whereas the current prisoner
population is around 10,600. This calculated
discrepancy is based on estimating the natural
decreases in prisoner population as sentences
end and crime volumes decrease, while
allowing for increased convictions of serious
violent crime.

Renmand rates

19.

20.

21.

The remand population has more than
doubled since 2000%* and is now 28% of those
incarcerated.?® In addition, average time on
remand has increased from 45 days (2004) to
62 days (2015),%*as have rates of remand,
from 6.1% in 2010 to 8.5% in 2015. The over-
representation of Maori on remand is higher
than that of the sentenced population.?

It is well documented that pre-trial detention
has a ‘criminogenic’ effect on those
remanded % %7 (that is, people lose jobs,
homes, relationships, acquire more criminal
skills and build more offender-based social
networks when imprisoned). Custodial
remand also diverts scarce resources from
other criminal-justice priorities.?®

Evidence shows that pre-trial detention
significantly contributes to prison
overcrowding (e.g., a 1% increase in the rate
of remand requires 250 extra prison beds;*
however, if the remandee is ultimately

22.

23.

imprisoned, the time in remand is taken off
the final sentence, so the length of
imprisonment is not increased.) Surprisingly,
what is not known is how many remandees do
(or do not) get a term of imprisonment after
trial; data analysis needs to be urgently
undertaken to address this question.®

In addition, the enforcement of bail
conditions has had an effect. A 53% increase
in the number of bail conditions imposed
between 2005 and 20122% inevitably increased
the risk of breaches; young people in
particular may not fully understand bail
conditions or the importance of complying
with them. 3% (In 2012, there was a
reclassification of bail-condition naming
protocols, which provides a disjuncture in the
data, so clear impact of bail-condition
breaches and prison numbers over time is
hard to detect, although the renaming
reportedly reduced confusion about what
conditions had been imposed.)*®

Furthermore, NZ's approach to enforcing bail
conditions has been one of monitoring
compliance to ‘catch’ people for breaches,
rather than as a system that supports people
to comply, and to address issues early before
breaches occur.’® Some US states have had
some success in reducing remand populations
in the past decade by taking a risk-based
approach to bail, and by ensuring that those
on bail are supported to comply with their
conditions. Pre-trial risk assessment tools are
used to provide an objective assessment of a
person’s risk of failing to appear in court or
their risk of offending while on bail, or both.
Most of the tools in use have been shown to
have predictive validity, and are likely to be
more accurate than an individual’s
assessment alone.3! Such risk assessments
are used by judges as the basis for
recommendations on bail conditions and pre-
trial  supervision. Good pre-trial  risk
assessments require that all relevant
information is gathered (such as from police,
courts, mental health, child protection, family
violence, and any other relevant agencies).
Improved support for decision-making
(including risk-based tools to support bail
decision-making) is in demand from NZ
judges.®



Sentencing and parole issues

Part of the recent growth in the NZ prison
population can also be attributed to tougher
parole laws, often developed in response to the
media- and political-driven reactions to high-
profile events® (Figure 6). Indeed, it is clear that
the repeated increases following criminal-justice
law changes provide evidence that the increase in
prison population is largely driven by these
political responses.

24.

25.

also be very influential on system change.
Such system change rarely improves long-
term services for victims and their families,
who continue to have limited access to
trauma-based recovery and support.®
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Figure6. Prison population increases and legisldtion

What Figure 6 shows is that, despite policy
changes in response to high-profile events
(e.g., the Burton incident in 2007),
imprisonment rates do not correspondingly
decline— that is, there is no evidence of the
supposed ‘deterrent’ effect of harsher
sentences. On the contrary, these political
decisions appear to drive up the prison
population and put further costs on the
taxpayer.

Sentencing and parole are influenced by both
legislation and policy, and by community and
political responses to ‘sentinel’ events which
are often distressing and high-profile and can

10
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Figure7. Proportion of sentence servéd.

The prison system is most sensitive to the
proportion of sentence served: if the
proportion served were to rise from 75% to
85%, it is estimated an additional 900 prisoner
places would be required.® The Parole Act
2002, which created the Parole Board and
made release more dependent on the
assessment of risk, has increased the
proportion of sentence served from 50% to
75% for people with sentences of 2 years or
more, meaning many will stay in prison
longer.® This has added a cost of about $164
million per year and added about 1,500 to the

prison population.'” Figure 7 shows the
continued steady rise of the proportion of
sentence served.®

27. Systematic examination of the legislative and
policy settings that lead to people's
entanglement in the criminal-justice system is
needed (e.g., Bail Amendment Acts 2011,
2013; Parole Act 2002; Sentencing Act 2002 &
Sentencing Amendment Act 2014; Victims'
Rights Amendment Act 2014).
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28. The total cost of prisons has doubled since

2005, and tripled since 1996.Y7 Since 1972,
criminal-justice costs have grown twice as fast
as any other category of Government
spending (Figure 8), and three times faster
than GDP. V7

Sentence length

Life or preventative detention

Less than two years
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S 0 nthgt remand more people in custody, and

31.

Figure9. Proportion of prisoners by sentence length.

29.

It can be inferred from the data that this
pattern of rising costs is due to the legislative
changes that have resulted in more people in
prison who are on longer sentences and are
serving a longer proportion of their sentences
(Figure 9).

30. Therefore, falls in the volume of crime (which

would potentially save costs of imprisonment)
have been cancelled out by the policy settings
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then, if convicted, keep them in prison for
longer (the settings for the ‘intensity of
punishment’ in Figure 10).

The cost of prisons is not limited to physical
infrastructure. There are also social and
psychological costs of the system around each
individual person in prison, and on their
children and families, from being
incarcerated. Further, although the
communities in which they are located may
benefit from the prison ‘industry’, they are
not necessarily a desired or attractive
institution in neighbourhoods. 3* From an
economic perspective, it has been argued that
prisons are predominantly a waste of public
resources and may be cost-effective only for
the most serious and violent offenders.®

It is important to consider whether these
extremely high costs represent value for
money for New Zealand, in terms of helping
victims recover, keeping communities safe,
reducing offending and reoffending, and

getting people off the ‘prison pipeline’ (the
apparently almost inevitable path from initial
offending to escalating contact and eventual
imprisonment, often with recidivism). Cost-
benefit analyses,

suggest they do not.

and research evidence,

-$200

=== (Change in cost of prison sentences due to intensity of punishment

== (Change in cost of prnson sentences due to crime mix

—=Change in cost from remand

-=Change in cost of prison sentences due to crime volume

Figurel0. Changes in costs of prisoffs.
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Costeffectiveness of
early intervention
33. Overall, the

research shows that early
prevention programmes are effective in
substantially reducing long-term criminal-
justice costs:

Investing in early prevention is more
cost-effective than imprisonment3®

I Programmes targeted at the highest-risk
populations are the most cost-effective,
especially the earlier they occur in the
lifecourse.®® This will be discussed
further in the second report in this
series, which focuses on those under 25
years.

34. Due to the high cost of crime, early

intervention programmes are clearly more
cost-effective.3® In light of such research,
Washington State (west coast of US)
abandoned plans to build one of two
proposed prisons, approving funding instead
for evidence-based crime prevention and
intervention programmes. *’ Early analyses
indicate that such programmes have been
effective in reducing crime and recidivism
rates and lower criminal-justice costs.®

35. The evidence shows we must make the first

interaction with the criminal-justice system
positive for young people (e.g., a police talk at
school, rather than a police drug raid on the
family home)*® and adequately and properly
resource Police Youth Aid, all the way from
police national headquarters through to
isolated rural communities.

36. Incarceration costs are reduced by early

intervention programmes with children and
families (such as home-based programmes
like, ‘nurse-family partnerships’). *° Such
programmes have been estimated in the USA
to be able to reduce homicide rates by one-
third, accounting for billions per year in
reduced imprisonment costs,** not to mention
saving lives.

37. Examples demonstrating that early prevention

programmes can be extremely cost-effective
include:

38.

39.

40.

9 Longitudinal evaluation of the Perry
Preschool Program (preschool for children
from disadvantaged backgrounds in the
US)42

0 65% of savings were accounted
for by reduced offending

0 Atage 27: 57 saved for every S1
spent

0 Follow-up at age 40: $16.14 saved
for every dollar spent

9 Benefit/cost analysis of the SNAP program
(parent/child intervention for children
aged 6-11 who display antisocial
behaviour in Toronto)*?

0 Reduced offending rates between
age 12 and 20 by 18%-33%

0 Saved between 1.25 and 2.29
convictions per boy, saving
between (€$9,493-C$17,404 in
criminal-justice costs per boy
(adjusted for co-offending).

Economic benefits of prevention programmes
go beyond reduced criminal-justice costs and
also span healthcare (reduced use), education
(reduced need for costly remedial approaches
and support staff), social services (reduced
use) and employment (increased tax revenue)
sectors, as well as savings from reductions in
the number of crime victims.3¢

Analyses by the Washington State Institute for
Public Policy (WSIPP) have shown the benefits
of expenditure on imprisonment and funding
for prevention and intervention programmes.
As such, these policies are being used as
models for the development of more
progressive criminal-justice policies in other
US states, as well as in the UK. 32

Those implementing  successful  early-
intervention programmes see cost-benefit
analyses as a crucial factor in the persuasion
of governments to adopt evidence-based
criminal justice and early prevention policies,
as cost-benefit ratios are better understood
than statistical terms such as effect sizes and
significance levels. ** Economic analyses of
benefit-cost ratios can help policymakers’
decision-making around where to best invest
limited resources.*
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The value of
t han dogma and
41. Crime has fallen yet, as noted, the public

42.

43.

44.

45.

perception often differs from this reality.” Like
other issues where scientific evidence is
debated, misused or discounted and complex
issues are reduced to simple, contradictory
positions, law-and-order issues—and the
ways to manage imprisonment—are infused
with advocacy and political posturing.

Populist, ‘eye-for-an-eye’, retributive justice
calls often relate to deeply distressing
events. *® This militates against restorative
justice efforts, which are often more complex,
and have less easily derived slogans or media
appeal.

Most victimisations (around two-thirds) are
not reported to authorities (such as family
violence and sexual crime).® Even more so, of
those crimes that are reported, media
coverage focuses primarily on homicides and
other rare, drug-, sex- or violence-related
crimes, especially involving high-profile or
high-status individuals, or children (whether
as victims or perpetrators).?’

The longstanding media tradition of, ‘If it
bleeds, it leads’ *® highlights the
‘newsworthiness’ of crime events that are
violent (bloody), extraordinary (and vyet
implying risk of such harm to wus all),
personified, emotional and local.*® It is
noteworthy that mainstream media in New
Zealand have appeared to follow this trend,
with crime reporting making up 70% of some
day’s news coverage in a 2016 sample of the
New Zealand Heraldgnd averaging 31% of
daily news coverage (up from 21% in 1993).>°
Coverage style has also changed, as resources
for specialist crime reporters or in-depth
journalistic inquiry dwindle, to emphasise
‘celebrity victims’, single source stories, and
social-media reports.>°

News coverage portrays crime as caused by
individuals who need harsh punishment,
rather than as a complex issue with multiple
driving factors related to individual, social and
systemic contexts.>! Although highly unusual
cases may be portrayed as if they reveal
general truths about the state of society

dat a

bel

46.

47.

48.

49.

(’\rou@ Pf rtpdéy.f’), data on the actual

patterns _.and causes of crime are rarely
cdvergd“f nor communicated by officials in
‘newsworthy’ ways.>

As people have limited personal experience of
crime, news media depictions can
disproportionately influence their views.> For
example, NZ survey respondents in 2016
reported they relied on news media coverage
for information about crime (e.g., online and
hardcopy newspaper reports were the main
source of information for 81%), whereas only
12% had had a personal experience of crime.’
Lobby groups responding to specific cases also
engage with media directly, providing vivid
images and experienced media spokespeople
for victim’s stories, and developing alarming
themes such as ‘killer kids’ in relation to rare
events.>*

Groups who are lesslikely to experience crime
(such as those aged over 50 years) can be
more likely to think it is increasing. In fact,
crime is concentrated among at-risk groups,
with 3% of victims experiencing more than
50% of all crime.®

Victimisation and offending behaviour are
closely linked, and strongly correlated to low
socioeconomic status (e.g., high rates of
victimisation for Maori).®

A feature of countries with low prison
populations (e.g., Sweden, Norway, Finland,
Germany) includes their adherence to ‘expert’
knowledge and robust evidence to influence
policy, and consequent rejection of populist-
driven and emotive criminal-justice politics.>
.57 In Finland, for example, 3 out of 4
respondents endorsed a general survey
question, typical of populist ‘research’ that,
‘Offenders should be given harder sentences
than they currently are’. Yet more nuanced
research, which used vignettes to explore the
sentences that laypeople and a sample of
judges would recommend, saw more diverse
endorsements of community and preventive
measures, not just imprisonment.*® There was
also strong support by laypeople for judges to
make decisions independent of public
opinion, and trust that they were capable of
doing so0.*®

14



50. International evidence from countries that
have managed to reduce their prison
populations includes shifting the emphasis of
the criminal-justice system from primarily
punishment to more rehabilitation and
reintegration, and therefore expanding
rehabilitation and reintegration options, e.g.,
intensive community supervision.?”

51. Diverting more offenders into community-
based alternatives (based on certain
requirements) has been successful in Finland
(with a 28% reduction in people sentenced to
prison over a 13 year period).>® A particular
emphasis on the diversion, rather than
incarceration, of youth offenders has also
been effective; for example, in Germany,
young adults until the age of 27 (and routinely
between 18 and 21 years old) can still be
sentenced under youth criminal law, not adult
sanctions.®

52. Also, agreeing on principles to guide criminal-
justice policy (often led by an independent
working group that engages the public) can be
effective.

Taking better care of victims

53. While the rhetoric is often aimed at reducing
victimisation, there is no good evidence that
rhetoric or just increasing prison volumes
improves provision of services to victims of
crime, nor ensures that victims feel the justice
system responds quickly and effectively to the
harm and trauma they have experienced.

55.

56.

57.

Complex risks and

Alongside debates as to how to respond to
offending and imprisonment, there is a need to
recognise the complex risks and vulnerabilities
that combine to make it more likely someone will
end up involved in the criminal-justice system. It is
understanding the social and community aspects,
applying cost-effective, early-intervention
approaches with children and families, and
tackling poverty and social inequities that have
the potential to transform the criminal landscape.

54. Those involved in the criminal-justice system
have faced multiple risk factors and
vulnerabilities, such as:

58.

77% have been victims of violence

53% of women and 15% of men have
experienced sexual abuse

T 52% of women and 40% of men have a
lifetime diagnosis of post-traumatic stress
disorder (PTSD).®

Individuals who have experienced such abuse
and  trauma face neurophysiological
differences that make it harder to regulate
their emotions, as well as tending to act more
aggressively;®? anger and aggression are highly
correlated with violent crime.®

Socioeconomic disadvantage has been linked
to criminal-justice outcomes across the
lifecourse. Poverty-related early-life risks to
wellbeing are well-established in many
domains, including criminal-justice
involvement, with socioeconomic factors
evident in the increased prevalence in
childhood of challenging behaviour (that goes
on to become offending behaviour) among
more economically deprived populations.* ¢

Self-control and emotional resilience develop
in early childhood and, by about age 10, many
children have mastered skills to control their
behaviour, emotions or actions as needed to
achieve longer-term goals, such as in
education.®® Poor self-control in childhood
has been shown to predict a diverse range of
problematic  behaviours and  adverse
outcomes, including poor educational
outcomes, ® high-risk substance use, ©
unemployment,®® and engagement in crime.”
It is cost-effective and possible, however, to
cf\?nqa 1hisrfraéac§orya thl parenpngt ar]d
family support that promotes healthy early-
life experiences and environments for
children; /* targeted intervention in early
childhood and through quality early childhood
education;’> and more consistent approaches
to social and emotional learning, and
challenging behaviour, in primary school.”

A body of work on ‘conduct problems’”* has
been focused on how New Zealand families
can work together with health, education and
social services to improve early childhood
outcomes and target those with problems
(from age 3 through to adolescence). This

15



59.

Figurell. Literacy levels of people in prison and all adul

programme of evidence-based interventions
includes universal and targeted approaches,
that are already available to a limited extent
in NZ, and should be more widely
implemented.

Educational and employment opportunities
are hampered by literacy levels lower than
the general population (Figure 11). As many
as 70% of those in prison have significant
literacy problems.” There is clear evidence
that participation in prison literacy and
education programmes (especially those with
a vocational focus),”® is associated with higher
post-release  employment and lower
recidivism (7% to 46% reduction in recidivism
across different meta-studies depending on
study and outcome measure). 7. 7879, 80

Major
difficulty
reading and
writing

m Inadequate
for everyday
life in a
complex
society

56%
9%

Prisoners All adults

60. Twenty percent of youth offenders have been

identified as having a learning disability®! and
in NZ, 92% of young people in youth-justice
residences showed significant difficulties in at
least one area of achievement (IQ, attention,
literacy, numeracy, verbal abilities). Reading
skills were particularly low (mean ability in 4t
percentile). Reading comprehension has been
found to predict future offending.?? Not being
able to get a driver's licence because of
literacy issues can compound offending and
hamper job prospects.

61.

62.

63.

In addition, social factors such as better
access to housing can improve reintegration
and reduce re-offending.®® A gang address or
homelessness prohibit both community
sentencing options and parole, leaving prisons
full and incarceration necessary for offences
otherwise punishable by  community
sentences. More support for prisoners on
release is required to help them find good
housing, employment, healthcare and social
supports, including as parents.

The response of government agencies such as
Police and Oranga Tamariki requires a
workforce that has been trained in the skills
needed to respond not just to statutory
requirements, but also to the complex risks
and vulnerabilities children and families face,
in a way that makes change possible and
sustainable. For example, child offenders aged
8 to 12, whose behaviour has led to their
exclusion from school, and to escalating
antisocial networks and activities, have never
had a targeted, evidence-based intervention
in New Zealand offered to them (such as the
intensive wraparound model®-%), Such a
programme could be cost-effectively provided
through Oranga Tamariki and education, once
staff were appropriately trained; this would
potentially remove a cohort of young
offenders from the prison pipeline.

Risks and vulnerabilities are evident in high
rates of mental health and substance-use
issues, and the intergenerational effects of
offending and trauma, which are outlined
below.

Ment al heal t h i
64. Nearly all (91%) people in prison in NZ have a
lifetime diagnosable mental illness or

65.

substance-use disorder, 62% diagnosed in the
past 12 months, according to a recent NZ
survey®® (Figure 12). Compared to the general
population, those in prison are seven times
more likely to have a lifetime prevalence of
any substance-use disorder, and one in three
have a clinically significant personality
disorder.

Mental health and substance-use disorders
often go undetected and under-treated;
fewer than half (47%) of prisoners with a
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mental health diagnosis had had mental 68. Childhood trauma is associated with poor

health treatment in the past year, with the mental health; NZ data shows almost half
lowest rates of treatment for substance-use (48%) of those in prison experienced family
disorders (42%).86 Men are significantly less violence as a child. ®* Trauma-informed
likely to seek mental health treatment in practice is needed across all ministries
prison than women. 8¢ involved in the justice system, and ongoing
66. Furthermore, high rates of comorbidity and expl'oratlon _Of the rela?t|9n§h|p's between
. . family violence victimisation and
multi-morbidity hamper treatment o
effectiveness, ¥ 8  with two-thirds (66%) perpetration.
having two or more lifetime diagnoses of 69. Rates of mental illness among youth offenders
mental or substance-use disorders. far exceed those of children and adolescents
Personality disorders make treatments for in the general population.”® Compared to 13%
mood disorders less effective.® of children and adolescents in community

samples, as many as 50% to 75% of youth
involved in the justice system meet diagnostic
criteria for at least one disorder,®* °>% %7 and
young people in youth detention centres are
about 10 times more likely to have a

psychiatric disorder.%

70. Increased and sustained provision of
evidence-based treatment for mental and
substance  abuse  disorders, including
comorbidity, is needed from earliest
engagement with the justice system, e.g.,
through pre-trial services.*® In addition, some
people in prison with severe personality

67. Untreated substance-use disorders and
dependence keep people on the prison

91%

m NZ population with diagnosis in last 12 months

Male prisoners with diagnosis in last 12 months disorder and chronic self-harm behaviour
would potentially have their needs better

Prisoners with diagnosis in last 12 months catered for in the forensic mental health
system. For example, in Germany, mentally ill

Female prisoners with diagnosis in last 12 prisoners fall outside the jurisdiction of the
months Ministry of Justice and are instead admitted
m Prisoners with lifetime diagnosis | to psychiatric hospitals, and in the

Netherlands, they are placed in specialist

Figurel12. Comparative rates of diagnosis of ment Forensic Psychiatric Care Institutions.

iliness for people in prisén

pipeline. There’s a strong relationship
between alcohol abuse and offending, and

youth drinking is particularly problematic.® Intergenerational consideations

Young NZ offenders saw heavy use of alcohol 71. Intergenerational issues such as persistent
and drugs as precipitating and maintaining maltreatment in childhood are linked to later
their offending (e.g., heavy drinking by 79% of violent offending.®® Child maltreatment in one
offenders vs. 27% of non-offenders).”! This generation is directly correlated to exhibiting
youth culture is an issue that New Zealand has maltreatment in the next generation. % 101
failed to confront. International evidence This relationship may have a biological as well
shows that diagnosing and treating substance- as environmental component due to stress-
use disorders, in particular, has an impact on induced changes in brain biology in the first
lowering recidivism, for example through drug generation affecting their emotional control.

treatment  courts (9%  reduction in

S 37 72. Those who have experienced recurrent or
recidivism).

more than one form of maltreatment are
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73.

74.

more likely to engage in offending
behaviour®® and notably, offending patterns
among youth with an out-of-home care
history are more likely to be chronic and
persistent into adulthood.'®® Again, therefore,
the evidence points to the importance of
responding early to identified risks and harm,
ideally before encounters with the justice
system occur. This requires a broad multi-

sector approach that engages other
community, cultural and social sector
services.

Also, there are negative effects on the next
generation of having a parent in prison. In
New Zealand, almost one in five inmates
(19%) has a direct parenting role at the time
they are imprisoned, which means about
3,800 children currently have one active
parent in prison. This, in turn, affects the
development of the child. Another 20,000
more children have a parent in prison, not in
an active parenting role.® Intergenerational
links to offending are evident, but
preventable. For example, adolescents with
incarcerated parents are at greater risk for
mental health problems!® and following a
first offence, those whose parents have a
criminal conviction are at more risk of
subsequent offending.1%

Prevention of child abuse and maltreatment is
possible. For example, home visitation has
been found to reduce child abuse in high-risk
families.1% Greater programme efficacy has
been found with visits starting in pregnancy
and continuing for up to 2 years, weekly visits
in the immediate post-partum period, longer
follow-up post-intervention, and focused
intervention. Predictable, sustained and
respectful home visitation has been found to
impact positively on mother-infant
interaction, maternal mood, subsequent
pregnancies, maternal employment potential,

75.

Maor i
76.

77.

and cognitive development and externalising
behaviours of children.%

Incarcerated fathers who have experienced
more childhood risk factors have been found
to have had less contact with their children.%
This indicates a potential opportunity to
provide parenting programmes to enhance
their skills in developing healthy relationships
with their children.

consi

For decades, Maori have been significantly
over-represented at all stages of the criminal-
justice system.?® There are multiple and
complex reasons for this, not least because
Maori tend to experience disproportionately
many of the interacting risk factors previously
discussed.

Identity and self-esteem play an important
role in how individuals live within a society,
contributing to their resilience and
confidence. However, the enduring impact of
colonisation and dominant cultural norms in
most aspects of New Zealand life, especially
the criminal-justice system,®” can contribute
to undermining these protective factors for
Maori youth in myriad ways. Although the
criminal-justice system has recognised the link
between loss of identity and self-esteem in
Maori offending, the response has been
largely individualised and guided by non-
Maori worldviews.’®® Recent research in this
area suggests that the impact of such in-
prison programming is limited,'® and that a
more broadly based and sustained Maori
approach that attends to the interrelated
elements of offending, collective social harm,
and the roles of the state and criminal-justice
system in over-representation and social
marginalisation, is required.!®®

Tablel. Disproportionate imprisonment rates (as at August 201%3)

Ethnicity Proportion Sub Prisoners (end Imprisonment rate (per
of total population of August 2013) 100,000 sukpopulation)
population totals

Maori 14.6% 649,700 4285 660

Pacific 6.9% 307,050 1006 328

NZ European  69.0% 3,070,500 2847 93

Asian/Other  9.5% 422,750 376 NA: many are foreign nationals

Total 100% 4,450,000 8514 191

der at




78.

79.

80.

81.

If Maori had the same proportion of their
population in prison as non-Maori, then the
prison population would be 44% smaller. That
is, based on the current prisoner population, if
Maori had an imprisonment rate of 100 per
100,000 Maori population, there would be
only around 700 Maori in prison, not 5,400 as
there are at present. On that basis, the
prisoner population would decrease by
around 4,700, or 44%. (Table 1 shows figures
from 2013.)°

Maori are also significantly more likely to be
victims of crime than non-Maori, with
persistently higher rates across all offence
types, including violent interpersonal offences
(18.9% Maori vs. 10.4% ‘NZ average’).!™

Socioeconomic deprivation increases the
likelihood of offending; Maori are more likely
to live in highly deprived areas.®

82.

Maori over-representation is seen as more
closely related to socioeconomic status and
demographics than ethnicity, although some
understand this as being reflective of ‘direct
and indirect discrimination within the
criminal-justice system and society more
broadly’ (p. 12). ** This has prompted
investigations into the possibility of racial bias
influencing current levels of ethnic disparity. A
report by the Department of Corrections
investigating the role of racial bias in the
criminal-justice  system concluded that
ethnicity, in and of itself, played a small but
tangible role at key decision-making points, in
ways the justice system did not intend.!'
However, a more recent report noted that,
compared to other countries, little research
exists in NZ investigating bias in the criminal-
justice system,'* and thus, firm conclusions
cannot be made.

Proportion of pipeline events where the person is Maori
(12 months to March 2018)

100% -
80% -
60% = =%
car 46%
0% 42% 437
40% - 35% I
- I
F':!E- T T T
Police Prosecutions Convictions Monetary Community  Custodia Custodia
proceedings sentences sentences remands sentences
Figurel3® t N2 LJ2 NJi A 2wéd irRaBpeasp2tiekrimmpiSELe system!®

Also compounding the picture are structural
issues such as the relatively young age
structure of the Maori population: 26% are
aged 15 to 29 years, compared to 21% non-
Maori.’? This coincides with a similarly young
age of offenders: one-third of adults
sentenced in the year ending June 2017 were
aged 18 to 24.°

83.

At all points along the prison pipeline, from
the arrest of a young person through to
imprisonment, rates are disproportionately
higher for Maori than for similar offences by
non-Maori peers (Figure 13).1% 1 Similarly,
evidence from Australia indicates that
indigenous status remains a significant
predictor of an imprisonment sentence even
after controlling for measured legal factors.!®
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84.

85.

Special sentencing practices to halt the over-
representation of indigenous populations in
NZ, Australia and Canada have been largely
unsuccessful.’'’ For example, in Canada, the
1999 ‘Gladue decision’ required that special
consideration be given to First Nations
defendants, and although specialist Gladue
courts improved judges’ decision-making and
diversion from prison, over-representation of
Canadian Aboriginal peoples persists.'!® Again,
the issue is that it is too little, too late. To
tackle indigenous over-representation only at
the point of sentencing fails to recognise the
opportunities to intervene far more cost-
effectively (and effectively) well before young
people ever enter the criminal-justice system.

In a comprehensive NZ review of evidence-
based approaches to conduct disorder (and its
trajectory into the criminal-justice system),
there were data to show a high percentage of
Maori (and Pacific) youth presenting with
challenging behaviour, and yet there was
persistent underinvestment in Maori and
Pacific programmes that might have helped
them. ¥ Kaupapa Maori responses
consistently lack sustained funding for
programme development and evaluation to
build an evidence base.'*®

7000

86.

87.

Similarly, in work on the ‘drivers of crime’ for
Maori, Te Puni Kokiri analysed the lack of
development of robust evidence for
approaches based on culturally appropriate
frameworks.?® We would endorse their call
for implementation varied to suit local
contexts, with a particular focus on four key
aspects: ‘hard to reach’
whanau/communities; citizen/whanau-
centred services and interventions (consistent
with Whanau Ora); policy and practice actions
tackling community and systemic factors; and
a flexible funding approach.

Furthermore, the ethnicity assigned to
offenders is imprecise, including the ‘best
guess’ of witnesses or police as to offender
characteristics,''* and problematically does
not accord with ethnicity classifications of
other government datasets.!?! Definitions of
ethnicity can be by lineage/whakapapa,
descent and/or self-identification, and
multiple ethnicities are common and variously
identified (e.g., parents’ definition of child vs.
adult’s self-identification).!* Multiple
ethnicities further complicate the picture:
census figures of 14.6% Maori included 42.2%
who also identified with European ethnic
groups, 7% with Pacific, 1.5% with Asian
ethnic groups and 2.3% with ‘New Zealander’
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Figurel4. Number of pople in prison affiliated to gantfs
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89.

Wh at

90.

91.

(2006 Census).'?! This makes presenting crime
statistics simply as ‘the ethnicity of sentenced
adults was 41% Maori, 37% European, and 9%
Pacific’*? problematic.

Building the robust evidence base as to the
effectiveness of iwi/hapu alternatives already
underway is crucial, evaluating them
appropriately.t?°

This work needs to be undertaken in
partnership with Maori. Ideally, government
partnerships should be developed with bodies
like the Iwi Leaders Forum to develop a clear
strategic plan as to how to address the over-
representation of Maori in the criminal-justice
system.

we Kknow

Gang membership is associated with criminal
offending, imprisonment and difficulty
reintegrating into the community after
incarceration.'?® As at October 2017, more
than one-third of people in prison were
current (34%) or former (5%) gang members
(Figure 14).

92.

93.

about

members (39% active, 3% former) and 80% of
Europeans were recorded as being not
affiliated to gangs (Table 2). There is some
debate, however, as to how well gangs are
defined or affiliation measured.®

Gang members are both victims and
perpetrators of violence and trauma, having
high rates of undiagnosed and untreated
mental and substance use disorders, that
function as risk factors for, and/or a
consequence of, being a gang member.!*
Multiple  childhood risk  factors are
compounded by violent victimisation once
gang-affiliated.'®

All humans live within societal structures
which define in-groups and out-groups. In-
groups are defined by sets of rules and
provi&le Q‘s&sg o$ identity and belonging.
Gangs can be seen as a form of in-group
where the rules are clear and which create a
sense of belonging and identity but the
required conforming behaviours are seen as
antisocial by other parts of society. They
provide a real sense of belonging, status and
protection in what are often otherwise

Table2. Ethnicity of prisoners, by gang indicator as at 31/10/2017

Ethnicity Active Former Not Total % Active % Former % Not
affiliated affiliated
Maori 2519 367 2432 5318 47% 7% 46%
European 564 90 2663 3317 17% 3% 80%
Pacific 466 41 676 1183 39% 3% 57%
Other/Not rec 48 5 638 691 7% 1% 92%
Total 3597 503 6409 10509 34% 5% 61%
125, 126

In terms of ethnicity, Maori make up around
90% of the two largest adult gangs (Black
Power and the Mongrel Mob),® so addressing
deprivation and risk factors for justice system
involvement for Maori would also affect the
pathway to gang involvement. More than half
of Maori in prison were recorded as active or
former gang members (47% active, 7%
former) in October 2017 and just under half
were not affiliated to gangs (46%). More
Pacific people in prison were not affiliated
(57%) than were active or former gang

94.

threatening or confusing environments;
young people join for friendship, enjoyment,
money and respect.’” In New Zealand, Maori
whanau links and role models influence
membership,? and histories of colonisation
and racism are linked to criminal-justice
involvement, including within gangs.'? Yet,
patterns of social deprivation, more than
ethnicity, are seen as mapping gang
affiliation, *° including for example with
Samoan youth gangs.!3!

Early alternative environments and prosocial
links (e.g., through sports, 132 education,
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96.

97.

cultural and youth groups etc.) are
recommended for children and young people,
especially before age 16 to 19, when gang
membership can already be entrenched.®?
There is limited evidence for the effectiveness
of gang membership ‘prevention’
programmes per se®* in the absence of
dealing with social risk factors.

In addition, research shows youth may leave
gangs as they mature, if they get jobs, have
children, build prosocial links, and/or
experience traumatic events or intolerable
violence that motivates them to leave the
gang and ‘desist’ from crime.’*® Offending
rates can decrease through becoming less
embedded with the gang, even while self-
identity as a gang member remains.’*® Law
enforcement and criminal-justice sanctions
rarely prompt ‘desistance’ from gangs and
crime, evidence which is at odds with populist
rhetoric.r®’

‘Adolescent-limited offenders’ (those who
engage in offending as teenagers) may have
more prosocial skills to transition out of gang
roles than do lifecourse-persistent offenders
with narrower behavioural repertoires.!3®
(Lifecourse-persistent offenders are the small
group of offenders who engage in crime at
every stage in their lives; their antisocial
behaviour begins in childhood and
deteriorates thereafter, including through
gang involvement.)!*®

Parenthood can motivate reduced gang
affiliation, especially for mothers and
residential first-time fathers.'* However, it

factors—for example, of almost 6,000
children of gang members known to Oranga
Tamariki (then CYFS), 60% had substantiated
records of being abused or neglected, and
nearly a quarter of those aged 10 years or
older already had youth-justice
involvement.4°

98. Gangs have been seen primarily as a concern
of law and order, instead of gang membership
being related to a range of social factors that
draw young people into gang affiliation rather
than being engaged and identifying with other
components of New Zealand society. Leaving
the suppression of gangs up to police and law
enforcement has been largely unsuccessful,
both in New Zealand and internationally.
Instead, community-coordinated intervention,
across government and community agencies
with agreed goals has been recommended,**°
with active leadership of M3ori crucial.***

What we know about
I | | egal drug trade

99. The decline in reported drug crime has more
recently flattened overall, but high costs to
the prison system persist as prosecutions
more successfully lead to convictions (Figure
15). The conviction rate and sentence length
are the main drivers of cost.®

100.Efforts to focus on more serious drug
offending (Figure 16), such as
methamphetamine supply, have combined
with higher conviction rates to add about 360

can also perpetuate intergenerational risk prisoner places to the current prison
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102.The problems confronting the current justice

population since 2013.” Again, while it can be
argued that imprisoning serious drug
offenders is good for public safety, the lack of
services to reduce substance use disorders
and interrupt the demand for drugs is of
serious concern. Prison teaches young
offenders the skills of the methamphetamine
supply trade; it does not resource them to

systemic, adaptive, and innovative change
include a political and policy aversion to risk, a
focus on dogma rather than evidence, and a
focus on short-term delivery of pressure-
releasing initiatives.!* The general context of
prisons filling up with people on remand
awaiting trial and of prisoners waiting longer
for parole, relate to political decisions that

Prison-years imposed, adjusted for expected proportion served,
by max penalty
(Serious drugs offences)
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Figurel6. Changes in drug conviction ratés

make different choices. The recruitment of
young people into gangs in prison also adds to
this.

101.There has long been an argument that illicit

drug use should be looked at as a public-
health issue, rather than just as a law-and-
order concern, because the ‘war on drugs’
rhetoric has not tackled the social and
political determinants that underpin the
global and local trade in illicit substances.'*
While we await research on attempts to build
an effective public health approach, there is
plenty of longstanding evidence for the need
to intervene early, to prevent involvement in
drug consumption and supply in the first
place: that should be our focus.}*

approach

and prison system are complex and
multifaceted and require both short- and
long-term solutions. Potential obstacles for

ramp up being ‘tough on crime’ with no
evidence of benefit. Beyond the
incapacitation of a given individual (which
keeps the general public ‘safe’ from that
specific offender), prisons overall reduce
public safety by their criminogenic effects
(both on the individual and subsequent
generations).

103.Resources are overwhelmingly directed to

c h a

those already in the criminal-justice system,
not to the prevention of their getting there.
Yet there is strong and compelling evidence
that interventions for pre-schoolers and
young children experiencing trauma and
maltreatment, and showing challenging
behaviours that underpin a pathway to
offending, are effective. The younger the child
gt ig:egention, the more effective it is likely
to be.} %6 This will be expanded upon in the
next report.

104.Technical change has been the mode of

operating in the past, attempting to fix a
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problem within a system while essentially
keeping the system as is.* In contrast,
‘adaptive change’ addresses the underlying
issues by altering the fundamental nature of
the system,'® and the context in which it
operates and interacts. This is something
most systems or work environments are
resistant to as the status quo is a comfortable
state.

105.The Integrated Data Infrastructure (IDI)

programme within Statistics New Zealand
draws together anonymised data on
interactions with government services,
including justice, health, education, social
development and so on.} Ideally, this should
be used as a research tool at a population
level to target resources and programmes to
those groups identified as most at risk. The
data must also, however, guide better
workforce planning of skilled staff and

organisational responses so that prevention
and intervention are effective, for risk
identification without collaborative, skilled
and wide-ranging community and government
response is likely to be inadequate.

106.To assist in such a change programme, there

must be adequate investment in piloting and
evaluating early intervention and prevention
initiatives to ensure evidence-based, cost-
effective programmes are implemented. With
appropriate leadership, it would be possible
to fundamentally transform the justice
system, reduce victimisation and recidivism
and make prisons only a part of a much more
proactive and effective whole. The alternative
is to continue to lock more people up at great
cost to the taxpayer and fuel a prison system
that feeds on itself.

We would like to acknowledge the Ministry of Justice and the Department of Corrections fo

supplied for the preparation of this paper.
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